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INTRODUCTION AND
JURISDICTIONAL STATEMENT

Plaintiff submits this memorandum of law in support of its motion for a temporary
restraining order and for a preliminary injunction pursuant to Rule 65 of the Federal Rules of
Civil Procedure. Plaintiff seeks to enjoin defendant the United States of America, acting through
the United States Environmental Protection Agency (“EPA”), from performing destructive acts
upon plaintiff’s natural gas and oil well (“Howard White Unit # 17 or “the Site”) allegedly
pursuant to Section 311(c) of the Clean Water Act (“CWA”), 42 U.S.C. § 1321(c), as amended
by the Oil Pollution Act of 1990 (“OPA”), 33 U.S.C. § 2701, et seq. Performing a mechanical
integrity test on the well, or plugging and abandoning it, will render Howard White Unit # 1 unfit
to produce the natural resources of Tennessee.

As more fully described below, EPA by its Removal Administrative Order Amendment #
6 unilaterally imposed an arbitrary and capricious deadline on plaintiff to complete construction
and testing of a gathering line from the Site to a compressor station. Due to circumstances
beyond plaintiff’s control, the line cannot be completed within the three-week deadline imposed
in Amendment # 6. On Sunday, December 1, 2002, EPA will seize control of Howard-White
Unit # 1, also pursuant to Amendment # 6.

Plaintiff requested an extension of time to complete the activities required in EPA’s
unilateral order. EPA denied the extension without explanation. EPA’s actions violate
Plaintiffs’ rights under the Fifth Amendment, and constitute an act beyond the scope of EPA’s
authority. Absent an injunction, Plaintiff will incur irreparable injury and suffer hardships that
far outweigh those, if any, resulting to EPA if the requested injunction is issued. In addition, the

public interest supports an injunction.



This Court has jurisdiction over Plaintiffs’ claims relating to the Site, because Plamtiff

alleges that EPA’s actions deprive Plaintiff of Fifth Amendment rights. Davis v. Passman, 442

U.S. 228,236 (1979). The Administrative Procedure Act, 5 U.S.C. § 702. which allows any
person suffering injury by reason of federal agency action to seek judicial review of such actions

and obtain injunctive relief, also authorizes this litigation.

STATEMENT OF FACTS

1. Friday evening, July 19, 2002, Pryor Oil’s drilling contractor performing drilling
operations at the Well. When the drilling contractor reached a depth of 2.430 feet,
uncontrollable and unprecedented pressure was encountered causing the well to blow out,
thereby causing a release of oil and natural gas.

2. An inspector from the Tennessee Department of Environmental Conservation
appeared onsite shortly after the blowout. Crews worked through the night Friday and into
Saturday morning to contain the released oil.

3. The next moming the oil and gas ignited.

4. Burning oil flowed down gradient in two directions; towards Clear Creek and
White Creek, a tributary to Clear Creek. (EPA Removal Order issued to Pryor Oil, August 8,
2002).

5. As the oil moved towards the creek, some flowed into cracks and fissures in the
rocky terrain.

6. Immediately after the incident, crews placed booms and absorbent materal in the
creeks to capture release oil.

7. Saturday afternoon, July 20, 2002, Boots & Coots, having been hired and paid

$100,000 by Pryor Oil to put out the fire, arrived at the Site and began etforts to cap the well.



8. Pryor Oil arranged for a promissory note to Boots & Coots providing for cash
payment of the remaining balance upon completion of the capping operation.

9. Sunday evening, July 21, 2002, EPA’s On Scene Coordinator (“OSC”)
federalized the Site, alleging the basis for federalizing the Site was the lack of a financial
arrangement between Boots & Coots and Pryor Oil.

10. Pryor Oil Co., Inc. had organized a massive clean up effort to begin at dawn,
Monday July 21, 2002. This effort was superceded by the OSC in favor of EPA’s clean up
activities, which began late Wednesday afternoon.

11. Boots & Coots’ efforts to extinguish the fire and cap the well were so delayed by
the OSC that on July 25, 2002 the Wartburg Volunteer Fire Department extinguished the blaze
with a 1%-inch hose from their pumper truck, and Boots & Coots capped the well on July 27.

12. A producing natural gas and oil well provides severance taxes to the State of
Tennessee, mineral taxes to the county, royalties to the landowners, and income and property
taxes to federal and local authorities.

13. On August 5, 2002, EPA issued a Removal Administrative Order under Section
311(c) of the CWA (“Order”) requiring Pryor Oil Company Inc. (“Pryor Oil”) to, inter alia,
perform a MIT to determine whether flaws in the Well were the source of oil seeping into Clear
Creek.

14. Distillation analysis of oil seeping into Clear Creek shows that the o1l was
exposed to heat above 300 degrees Fahrenheit, a clear indication that it was released during the

fire.



15. The well casing was constructed from new pipe and was cemented with 15.6
pounds per gallon cement, circulated to the surface. (EPA Removal Administrative Order issued
to Pryor Oil, August 8, 2002.)

16.  On August 9, 2002, a United States Department of Interior engineer determined
that the well did not present an ongoing threat to park resources. (Memo from Patrick O’Deli,
Petroleum Engineer, Geologic Resources Division to Superintendent, Big South Fork National
River and Recreation Area and Unit Manager, Obed Wild and Scenic River dated August 26,
2002.)

17. The National Park Service stated that a longer or shorter deadline for conducting
the MIT was acceptable. (Memo from James C. Woods, National Park Service, to
Superintendent, Big South Fork National River and Recreation Area, dated September 4, 2002).

18. On August 12, 2002, Pryor Oil submitted to EPA a work plan to conduct the MIT.

19. On August 22, 2002, EPA provided comments on Pryor Oil’s Well Integrity
Assessment Work Plan. Specifically, EPA requested that Pryor Oil add a notation of the
beginning time of the MIT, i.e., the date when the pipeline would be completed and gas drawn
down to a pressure that is safe to conduct the MIT.

20. In its comments to Pryor Oil’s Well Integrity Assessment Work Plan, EPA stated:

EPA requires the performance of the MIT to verify the location of the
continuing release of oil through underground seepages into White Creek
_and Clear Creek. At this time it is undetermined whether the source of the
continuing oil release is the well or is oil released from the well between

July 19 and 26, 2002. The MIT is intended to verify whether an extant
leak within the well is allowing the continuing release of oi1l. Based upon
the results of that test, EPA will be able to make a determination whether

further work on the well is necessary to contain additional oil releases.

Letter from Martha Brock (EPA) to Beverlee Roper (Blackwell Sander),
dated August 22, 2002.



21.  Pryor Oil, knowing that performing an MIT on a well under high pressure was
dangerous to human health and the environment, offered to enter into non-binding arbitration to
settle the matter before a technically proficient arbitrator.

22. In response to Pryor Oil’s submission offering arbitration, EPA faxed to Pryor Oil
Amendment #5 to the Order on October 11, 2002, Friday afternoon before a federal holiday
(Columbus Day). The Amendment “ordered Pryor [Qil] to perform a Gas Deliverability Test
(“GDT”) on or before October 15, 2002.” The cover letter to the Amendment further required
that the test be conducted pursuant to Tennessee regulations and “Monograph 7: Backpressure

Data on Natural Gas Wells (“Monograph 77).

23. Upon receipt of EPA’s Amendment #5, Pryor Oil immediately ran a search for the
Monograph 7 . Pyror Oil discovered that no copy of the 212-page Monograph published in 1935
by then-Secretary of the U.S. Department of the Interior Harold Ickes was registered to exist in
the State of Tennessee. Pryor Oil located a copy of the Monograph 7 at the Linda Hall Library in
Kansas City and shipped it overnight to Cookeville, Tennessee.

24. On October 15, 2002, Eastern Reservoir Services conducted the GDT, with EPA
oversight.

25.  Eastern Reservoir Services issued a Well Test Report on October 25, 2002,
estimating that the Well could be produced continuously at 1,000,000 cubic feet per day for
nearly 4 years before the pressure on the well would rescind to the point that the MIT could be
performed safely.

26.  The EPA-ordered GDT, performed under EPA oversight, proved Pryor Oil’s

assertions that the well is under high constant pressure, making the performance of the MIT a



risk to human health and the environment. EPA has never disputed Eastern Reservoir Services’
findings.

27.  Ttis undisputed, and confirmed by an NPS petroleum engineer that natural gas
will escape a well under pressure before, and more easily, than any fluid. During the GDT,
EPA’s OSC observed that no gas bubbles were present at the well, either in the wellhead cellar
or around the top of the closing, in the retention basins located just down gradient from the well.
U.S. Coast Guard personnel have observed that no gas bubbles have ever been detected at any
time at the point ever-shrinking volumes of residual oil seeps toward Clear Creek.

28.  The volume of the oil captured by the skimming operation on Clear Creek has
reduced dramatically:

- On September 19, 2002, EPA estimated the volume of oil captured by the Coast
Guard at 100 gallons per day.

- On October 8, 2002, the flow of oil had slowed to about sixteen gallons per day.
- By October 27, the volume of oil in containment fell to four gallons per day.

- After November 3, 2002, approximately four gallons of emulsified material,
which consisted mostly of air and water, was collected per day.

- By November 13, 2002 only a very small sheen could be detected.'

- During the week of November 17, 2002 to November 23, 2002, Pryor Oil’s
consultant and the onsite Coast Guard team measured the seep in drops: 4 to 6
drops per minute.

29. EPA’s On Scene Coordinator’s weekly reports confirm that the flow of the oil has

reduced dramatically, to the point that the OSC weekly reports have indicated since October 31,

2002, that “[a]pproximately 00.00 gallons were released during the reporting period.”

i : PPN
Only a minuscule amount of oil is needed to create a sheen.



Pipeline Facts

30. EPA’s August 5, 2002 Order stated that: “The MIT will be done only after the gas
has be [sic] discharged to a pipeline.” EPA Administrative Removal Order, Attachment A,
August 5, 2002.

31. EPA’s Order also stated that “[w]ork cannot begin without the approval of the
[On-scene Coordinator]. EPA Administrative Removal Order, p. 8, August 5, 2002.

32. Pryor Oil’s August 12, 2002 MIT work plan included details regarding
construction of a pipeline to connect the well to Citizen Gas. Pryor Oil Well Integrity
Assessment Work Plan, Appendix C, August 12 ,2002.

33. On August 28, 2002, Pryor Oil requested approval of its work plan to construct
the pipeline.

34. On September 3, 2002, Pryor Oil’s Counsel again requested EPA to approve
Pryor Oil’s work plan to construct the pipeline.

35. On September 10, 2002, EPA approved Pryor Oil’s work plan for the pipeline.

36. On September 12, 2002 Pryor Oil ordered materials for the pipeline and on
September 15, 2002, Pryor Oil began to construct the pipeline in accordance with the work plan
approved by EPA.

37. Rainy weather and the rough terrain of the area the pipeline traverses have
hindered Pryor Oil’s progress in construction and testing the pipeline.

38. Pryor Oil was unable to work three days of the week of September 29, 2002 to

October 5, 2002 because of rainy conditions.






