CO‘ UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF TENNESSEE

PRYOR OIL CO., INC. Civ. No.

Plaintiff, CIVIL ACTION

V.

THE UNITED STATES OF AMERICA, as represented
by CHRISTINE TODD WHITMAN, in her official

capacity as Administrator of the United States PLAINTIEEF’S APPLICATION
Environmental Protection Agency, and by JIMMY FOR A TEMPORARY
PALMER, in his official capacity as Regional MSTMING ORDER
Administrator of EPA Region IV, AND A PRELIMINARY
INJUNCTION

Defendant.
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PLAINTIFF’S MEMORANDUM OF LAW IN
SUPPORT OF MOTION FOR A TEMPORARY
RESTRAINING ORDER AND A PRELIMINARY INJUNCTION



TABLE OF CONTENTS

INTRODUCTION AND JURISDICTIONAL STATEMENT ..ot 1
ST A T E M E N T OF F A TS oo ee et e e e e sree e et sstesreaseeersserensasasessssnnnesstnsserstnsaerssnnsasssnnnnanaes 2
AR GUMEN T oo e et e e e e e eee s e e e e e e mree et rassessaasss s st aseesaesasnnte st eearnnnenessnnesnssnaasaseres 10
I. STANDARD FOR ISSUING A TEMPORARY RESTRAINING ORDER AND A PRELIMINARY

TN TN CTION o ieeo et eee e e e ee s e e et e e e emesaeaer e e ae s e am e s e e m et e surtassasasassssarsnnsanassanarsnnssnanernnesrannasnnnns 10
II. THE TEMPORARY RESTRAINING ORDER AND PRELIMINARY INJUNCTION SHOULD

ISSUE BECAUSE PLAINTIFF POSSESSES A PROBABILITY OF SUCCESS ON ITS CLAIM

THAT EPA’S ACTIONS ARE UNCONSTITUTIONAL AND BEYOND EPA’S STATUTORY

ATUTHORITY oeoeoeeeeeeeeeeeeee e e e eaeasasasansseemasessaass st sansssessensannrnasseeesssrnnsanenaesssansassrnssressnnnnsesennn 12

A. EPA’s Threats to Perform an MIT or Plug Howard White # 1 Violate The

Takings And Due Process Clauses Of The Fifth Amendment ... 12
B. FEPA’s Issuance of Amendment # 6 to EPA’s Administrative Order Exceeds
BPA’S AUTHOTILY ..c.uveeiieieetie ettt ettt s e ae e s enneaan s 13

III. THE TEMPORARY RESTRAINING ORDER AND PRELIMINARY INJUNCTION SHOULD

ISSUE BECAUSE PLAINTIFF WILL SUFFER IRREPARABLE INJURY ABSENT SUCH RELIEF........ 14
IV. THE TEMPORARY RESTRAINING ORDER AND PRELIMINARY INJUNCTION WILL NOT

CAUSE EPA SUBSTANTIAL HARM .ottt et eeeeteese e e e ee e v e e e esneeeenraeeessntaeessnnnaaas 15
V. THE TEMPORARY RESTRAINING ORDER AND PRELIMINARY INJUNCTION SHOULD

I1SSUE BECAUSE GRANTING SUCH RELIEF SERVES THE PUBLIC INTEREST ..ouciieiiiiceiiceniaees 16
CON L USTION oot e et s e e tis e s e e rsaas s e e et tas e sesse e e rna s e eaasenbaeesaneneesssnnasesnannns 17



TABLE OF AUTHORITIES

Federal Cases

Davis v. Passman, 442 U.S. 228, 236 (1979) ..eeeuiiieeeeeeieeee ettt ettt 2
G & V Lounge, Inc. v. Michigan Liquor Control Comm’n, 23 F.3d at 1071, 1079

(61 CIE. 1994 ..ottt et st sttt s st et n e n st eeens 16
Golden v. Kelsey-Hayes Co., 73 F.3d 648, 657 (6th Cir. 1996).......c.ccveiiiiiiiiiniiiiiiie 11,15
In re DeLorean Motor Co., 755 F.2d 1223, 1229 (6th Cir. 1985) ...coveiiiiiiiiiiciiirccieeeeeceens 11
In re Eagle-Picher Indus., 963 F.2d 855, 860-61 (6th Cir. 1992) .....ccccoiiiiiiiiiiiiieceeee 15

New Herald, A Div. of Gannett Satellite Information Network, Inc. v. Ruyle, 949 F. Supp. 519,
521 (N.D. OhiI0 1996) ....eiieiriiieiieiceee ettt st s s e sttt sr e as s ens 11

Six Clinics Holding Corp. II v. Cafcomp Systems, Inc., 119 F.3d 393, 401 (6th Cir. 1997). 11, 12

Washington v. Reno, 35 F.3d 1093, 1098 (6th Cir. 1994)........ccooiiiiiiiii e 11

Federal Statutes

33 TULS.C. § IB2T(C)I(1) eiererereieeeii ettt etet et sttt ettt ettt n et a bt et e s e et naeeananeen 13
33U0.8.C. § 2701 oo eeeeeoes oo eeeees e s esere oo eses 1
A2 U.S.C. § 1321(C) toeiorieiieeeee ettt ettt ettt sttt e emennas 1
Administrative Procedure Act, S U.S.C. § 702 et menaes 2

i






